SOME THOUGHTS ABOUT PARCEL MAPPING AND THE PUBLIC RECORDS ACT
by Sheldon Bluestein

Disclaimer: Of course I am not an attorney, but I'm not too worried about all that, because nobody listens to
me anyway!!!!

The original act, and changes
Idaho's Public Records Act was first passed in 1990. The original law (Session Law 1990, Chapter 213)
established several key principles which are still in the present law (Idaho Code 9-337 through 9-349A). These
include:
e definitions, including:

O “Custodian” means the person having personal custody and control of the public records in
question. If no such designation is made by the public agency or independent public body corporate
and politic, then custodian means any public official having custody of, control of, or authorized
access to public records and includes all delegates of such officials, employees or representatives

O "Public record" includes, but is not limited to, any writing containing information relating to the
conduct or administration of the public’s business prepared, owned, used or retained by any state
agency, independent public body corporate and politic or local agency regardless of physical form
or characteristics.

O '"Local agency" means a county, city, school district, municipal corporation, district, public health
district, political subdivision, or any agency thereof, or any committee of a local agency, or any
combination thereof.

e the idea that copying fees could not exceed the “direct cost of reproduction”, with associated labor costs
to be free for smaller jobs.
e The idea that all public records are available for inspection and copying, with (originally) 36
exceptions.
With this in mind, let's discuss these main points, and how they apply today.

Who is the “custodian”?

The Assessor must inventory, determine ownership of, and assess a value for all the real property in his county.
When the Assessor's work is done, he turns the parcel and ownership and value information (the “roll”’) over to
the Recorder, who determines levies. Then the Recorder turns the roll over to the Treasurer, who sends out tax
bills based on assessed values and levies. (And, in many counties, the roll information resides on a central
computer system that is under the control of the county Commissioners.)

So, who is the custodian of county database information with parcel number, property address, owner name,
and assessed value? Is it the Assessor? The Recorder? The Treasurer? The I.T. Department (Commissioners)?
If you look at the definition of “Custodian” above, I tend to think the answer is “all of the above”. Practically,
however, I think most outside requests also want legal description and residential (and other) characteristics, so
the greatest pressure is placed on the Assessor.

What can we charge?

I don't want to get too deep into this subject. In the past, I've heard two answers to the question. Some say
that, for xerographic copies, this translates into the cost of toner and paper, and no more. Others have said that,
for such copies, this translates into the cost of toner and paper, plus the prorated cost of buying or leasing the
copy machine, and the costs of maintaining it. Practically, regardless of which approach you take, the
administrative cost of charging for paper copies is probably greater than the cost of the copies—so why charge
at all?



Digital data in unusual formats raises special questions. In Ada County, the I.T. Department was formerly
happy to give you a big ugly tape with AS/400 format data that very few people could work with—and they
charged a healthy fee for all the time needed to write the tape. At the same time, the Assessor's GIS people
would cut you a CD with most of the same data in a user-friendly DBF format for the cost of a CD. (CD's used
to cost as much as $10, but now they are too cheap to charge for.) Recently, a new section was added to the
Public Records Act (I.C. 9-338)(8)(b)(iii). It states that an agency can charge a fee that covers the “agency's
cost of conversion, or the cost of conversion charged by a third party, if the existing electronic record is
converted to another electronic form.” This new provision may apply to GIS work, if someone wants coverage,
shapefile, geodatabase, or AutoCAD format data, and that's not the way you have it.

Which exemptions matter?

There are now 87 exemptions to the Public Records Act, up from the original 36. One that matters is the very
first, which says that federal statutes trump Idaho's law. Thus, if you have a copyrighted CD or DVD with data
or images, you do not have to make a copy of it.

Another affects Assessors, and was added a few years ago. It exempts from disclosure “records of a county
assessor containing information showing the income and expenses of a taxpayer, which information was
provided to the assessor by the taxpayer to permit the assessor to determine the value of property of the
taxpayer.” This doesn't matter too much to GIS, but GIS people who give out various assessment data should
make sure they don't give out such information.

A key addition: the prohibition on mailing lists

The original mailing list law

Just two years after the original Public Records Act was passed, in 1992, a new section (I.C. 9-348) was added
prohibiting public agencies from distributing or selling mailing lists. The Legislature was clearly serious about
this law, because it includes penalties up to $1000 for violation.

The law says you can give out a mailing list—if you first get the permission of everyone whose name is on the
list!

The original and subsequent laws have one huge gaping hole in them. Section 3 says that the law does not
apply to lists of registered voters. Thus, you can freely request (and I assume the Recorder is the Custodian) a
copy of the names of registered voters, and their addresses, and use it as a mailing list.

The utilities addition

Two years later, in 1994, an addition was made. It is section 7 in the attached law, and it allows utilities to use
public record information for mailing lists.

The 1997 additions
After five years, the Public Records Act clearly had some problems. These were addressed in 1997 Session
Laws Chapter 152. One change allowed agencies to charge for labor, if requests required a lot of time.
The most important changes for our purposes concern mailing lists. First, custodians are allowed to “ensure
that the requested record or information will not be used for purposes of a mailing or telephone list.” Thus, you
can ask a question like “Are you going to use this data for a mailing list?”, or “You aren't going to use this data
for a mailing list, are you?” Presumably, you could ask requesters to sign some document promising to not use
data for a mailing list.
The second major change was the addition of section 8 to I.C. 9-348. This states: “This section does not
apply to lists to be used to give notice required by any statute, ordinance, rule, law or by any governing
agency.” The way I read this, here are examples of this exception to the “no mailing lists” law:

e You are the county's Planning department, and county ordinance requires you to issue a 300 foot radius



notice; you can use the Assessor's file of owner names and property addresses.
e You are a city road department, and Idaho Code requires you to notify property owners that you are
vacating an alley.
e You are the State Lands Department, and a court order requires you to notify all property owners in a
county about a land sale.
Therefore, if you are a government agency (or maybe even a private entity) and you are required by law, etc., to
give notice to property owners, you should be able to obtain data from an agency for use as a mailing list. If
was asked to put such a request in writing, [ would say something like:
“Under provisions of Idaho Code 9-348(8), I request a copy of the XXXX database, to give notice as
required by Idaho Code XX-XXX. We would prefer to receive the data in DBF format, but comma
delimited text or Excel or other formats might be acceptable. We can provide a CD or DVD, or can pay
for one; an electronic transfer would also work. Please contact me at 208-555-1212 so we can discuss
this. Thank you for your cooperation.”

Public Records Act vs. the County's Ability to Charge for Computerized Mapping System Data
Idaho Code 31-875 applies to counties that create a computerized mapping system. It says:

31-875.Computerized mapping system fees. (1) As used in this section, "computerized mapping system"
or "system" means the digital storage, processing and retrieval of cadastral information derived from
local government records and related information such as land use, topography, water, streets and
geographic features.

(2) In a county which develops a computerized mapping system, the board of county commissioners
may impose and collect fees from the users of this system for the development, maintenance and
dissemination of digital forms of the system. These fees shall not exceed the actual costs of
development, annual maintenance and dissemination of the computerized mapping system. These fees
shall not apply to paper maps produced from the computerized mapping system.

Clearly, this law differs from the Public Records Act. My personal views are:

e This law exists somehow in parallel to the Public Records Act. You can charge more than the direct
cost of reproduction, but you can't simply refuse to make the data available.

e In theory, if you built your whole county's database around GIS, you could say that everything is part of
the computerized mapping system, and insist on selling it a//. In Ada County, I tried to maintain a firm
line between the true GIS map-related data, and the Assessor's tabular database of parcel information. |
would sell the former, and dispense the latter at direct cost of reproduction. That seems most true to the
definition in section 1.

e By extension to fee charging, commissioners can establish reasonable conditions of use: for example,
purchasers can't resell or distribute the data unless permitted.

One More Thing

In researching this subject, I ran across the 2010 Legislature's proposed Senate Bill 1378. That law would
extend “address confidentiality” to a large range of law enforcement personnel, including judges and probation
officers. This seems to mean that you might have to substitute some neutral address for the true home address
of these personnel. The bill seems to have died, but it does point towards some similar legislation passing
some time in the future.
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